EPIP 2007
The Future of the patent system in Europe

Contribution by Gun Hellsvik 
With my background from the Swedish Patent Office I will use my time to share with you some of the thoughts from my office concerning the development of the national patent offices and their relationship with EPO.

Patents are, of course, legal instruments, but the patent system as such is intended as a means of stimulating innovation and economical growth. We have together with the other Nordic countries made a study that confirms this by providing clear evidence of a direct correlation between the level of innovation of  a country and good national framework conditions for patenting. It also underpins that the national patent offices are an important part of these national framework conditions.

NPO´s fulfil their role in two different ways. The role that traditionally has attracted most attention is that of providing an efficient patent protection system and patent granting procedure (the statutory role).

There is, however, an increasing awareness of the fact that the patent system cannot merely be seen as a legal instrument. It must be seen also as an instrument for stimulating and enhancing innovation, and a national patent office must therefore be seen in a broader perspective, too, that is as being part of the national infrastructure for innovation.

Hence, a national patent office must also take care of a number of additional tasks (the non-statutory role) including

-Acting as national competence centre for IP matters, being accessible and communicative to the public

-Promoting understanding of all aspects of IP, including business and management related aspects

-Being active in improving general and specialist IP knowledge in society and among companies, research institutions etc

-Providing assistance in getting access to information contained in patent literature

-Taking part in national policy making within the innovation field.

In formal, analytical terms, the two roles of the NPO´s are distinct and serve different purposes. In practical terms, however, they are closely interrelated and require a number of similar fundamental competencies and skills.

It takes a great deal of expertise and experience to make sensible use of the patent system, in particular at an international level. Different users have different needs and competencies in this respect, and this is also reflected in their different needs for a national patent office.
For big companies (in the Nordic countries, at least), the situation generally is as follows

-They have a deep knowledge of the patent system, and they are capable of making their own competent assessment of the patentability of an invention before spending money on patents

-They draw up their first filings in English anywy, since they need global protection, and they may therefore use an international patenting route right away

-A number of reasons often make big companies prefer another patent office than their national office, for exampel specific patent legislation in certain countries like the US or the quality level of a specific office.

Many small and medium sized enterprises, however, prefer or even need to start by consulting their national patent office for a number reasons

-They have no knowledge of prior art and are not capable of making their own searches and assessments prior to filing a patent application

-Their financial situation is very fragile and they must keep costs at a minimum until they have some certainty of the prospects of their invention. A positive report from their national patent office may be a precondition for getting financial backing

-They cannot afford a patent agent, and in a number of countries, SME´s are not in command of any of the official EPO languages; they therefore need assistance and advice from their national office

-Some of them may not even want or need international patent protection.

Speaking in somewhat general terms, therefore, SME´s have a pressing need for national patent authorities for statutory as well as non-statutory tasks. They also need a PCT authority within their region, in particular due to language problems and communication issues in general. Big companies might find national offices convenient and even useful, but only if quality and efficiency is at an absolute top level and competitive with the EPO quality.

Quality and efficiency depends on a number of parameters, including the competence of the examiners, the search tools available to the examiners, and the quality assurance system. Even the size of the staff is of significance, since a high number of specialists will allow for a higher degree of specialisation than a small number.

Patent acitivy on a global level has been increasing for many years, and there is every reason to believe that this trend will continue in the foreseeable future. The patent activity of Nordic companies is also increasing.
It has furthermore been shown that SME´s are likely to play an increasingly important role in innovation in the Nordic countries in the future, and that the proportion of patents granted to SME´s can be expected to increase in the future.

Despite the global development in patent activity, however, there is a decrease or stagnation in workload at national patent offices. This may soon make it difficult in particular for the smaller offices to maintain quality and efficiency of work since this reguires a certain minimum amount (critical mass) of examiners(which means workload). This will have an impact on statutory as well as non-statutory work. It may even be difficult in the long run to maintain a national PCT authority.

As I already mentioned, there is a clear correlation between innovation and good framework conditions for patenting. Since NPO´s are an essential part of these framework conditions, and since SME´s in particular need qualified national patent offices, the situation calls for action.

Between EPO-memberstates a discussion related to this development started a few years ago and resulted in a joint statement accepted by the Administrativ Council. Today preparation for a network between the national offices and EPO is under its way. The principles that guide the work are

1. EPO´s specific role as the sole European Authority for granting European Patents must be maintained and reinforced. However, the delegations were concerned about EPO´s financil situation, decreasing productivity, cost-effectiveness, quality of patents and patent examination, lack of timeliness and high cost of patents.

2. EPO should concentrate itself on its core business which means patent granting, It should decrease its expanding involvement in training and education activities for third parties as well as in promotion and marketing business. These activities divert EPO from its key role and impact the role of the NPO´s negatively. To optimize the proper functioning of the patent system in Europe and to increase it competitiveness a closer co-operation is necessary between the NPO´s and EPO. To summerize this, EPO should

· stick to its core business

· recognize and accept the specific responsibility of the NPOs

· recognize and accept NPO´s role as part of the overall patent network

· accept and obey the principle of subsidiarity in relation to the contribution of the NPOs.

3 The European Patent Convention together with the Protocol on Centralization are the     backbones on the Organization. They should stay unchanged. However, this does not impede future adaptations.

4 It was also emphasized that the political role of the AC should be strengthened and the AC should concentrate its work on strategic issues.

5 EPO and the NPOs have to cooperate as much as possible. They together can contribute a lot to reach the Lisbon goals by taking advantage of each others competence and to avoid duplication of work as much as possible.

6 The network model could be based on interlinked principles such as

· free choice for applicants

· no compulsory outsourcing
· no automatic utilization by EPO of the work of NPOs

· equal treatment of all member States

· introduction and assurance of equal quality standards

In May 2005 Sweden contributed with some thoughts on how to assure equal quality standards and I will now share with you some of our thoughts.

We believe a future PCT system in Europe must be recognised by its effective use of resources, its high standard regarding ability to retrieve relevant prior art documentation, predictability in the assessment of patentability and last but not least timeliness in issuing reports.

It is our opinion that to ensure an efficient system in Europe it has to be built without duplication of work. We think that an efficient and reliable future PCT system is based on the utiliztion of the work done by the International Searching Authorities. This aspect however, puts the focus on how to establish a system where not only the consistency in the PCT system is met, but also on the fact that it has to be in line with the standards established in the European patent system. 

To accomplish this we think a quality model for the procedure introduced by UK is necessary. From UK was suggested a quality system for the PCT procedure featuring common quality standards for search and examination, a model of quality management system to support the search and examination process, and a transparent, as well as an objective and independent review mechanism, for assessing compliance with the standards.

It is often commented in the Administrativ Council what a success the European Patent System is. And of course the system compared to the situation before 1978 is indeed a success in the sense that the applicant no longer needs to apply for a patent in each single country in Europe. However, looking at the patent process in Europe from a perspective of efficiency and quality aspects, one can certify that there is everything but a perfect process. The duplication of work in the present procedure is tremendously resource consuming and brings very litte value to the products.

The patent process in Europe lacks a structured way of handling the result from the initial stage in the process(NPO´s) and the use of it in the final stage(EPO). The communication and cooperation between the authorities in this aspect is the time being, negligible.

It is obvious that the European patent process should have a lot to gain from a structured work along the entire process. It is our opinion that the total amount of available resources concerning search and examination in Europe is more than sufficient to handle the total workload of patent applications filed here, provided a cooperation between NPO´s and the EPO could take place. This is applicable for the PCT procedure as well as for national/EP procedures.
Despite the fact that the EPO has existed for 30 years and that the EPO procedure gives the applicants the possibility to obtain a patent in their own country, the vast majority of the applicants still choose their NPO for the first filings. A strategy to centralise the patent process in Europe leading to the elimination of the search and examination work done in the NPO´s would obviously be an action narrowing the possibility to priority choice for the applicant in Europe.

A strategy for the patent process in Europe, which supports the present behaviour of the applicants and possibly even enlarges the possibilities to a priority choice, has to be built on using the resources in the patent process in Europe in a more efficient way, which could be obtained by analysing the present patent process in Europe and establishing a deeper cooperation between the EPO and the NPO´s.

NPO´s which perform search and examination put a lot of useful information into the application, which, if structured and standardised, could be of significant use for the EP procedure.

When discussing the patent system in Europe we have to contemplate the entire procedure, from the filing of a national application to the final grant in the EPO. We have to look at how the work done in the NPO`s can be used by the EPO in the grant procedure. To establish a cost effective and an efficient patent process in Europe it is essential that the resources in the European patent process are used in an effective way and that the quality of the search and examination meet the expectations of the applicants.

In order to achieve this we have to establish a close cooperation between the NPO´s and the EPO and setting a common level for a European Standard for Search and Examination (ESSE). This standard also has to be valid for the PCT procedure in Europe, which will result in a further harmonisation between the PCT and EPC regulations.   

