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ABSTRACT

The economic value of IP rights and the stratege af IP litigation by competing firms
strongly depend on the way IP rights are grantddalso enforced by the courts. To illustrate
the importance of court decisions in infringemenitss we try to assess whether firms are
equals in terms of legal protection and whether esarharacteristics are more or less
influential on the outcome of the trial. To do swe develop a duration model with two
incompatible events (the trademark’s holder wirtggks the trial) as outcomes rather than one
unique event. Indeed, our purpose is to examinghich context and/or for what type of firm,
the legal protection offered by a trademark isriwst valuable one. Our findings show that
contrary to standard theory, the outcome and duratif the litigation process may be
influenced by the characteristics of the partiese Wso show that the legal value of a

trademark for a plaintiff is strengthened by th@artance of its trademark portfolio.
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|. INTRODUCTION

To have any value or meaning, intellectual propeeyuires a mechanism to force
others to do (or stop doing) something and to recawnetary damages for unauthorized use.
IP litigation is that mechanism and in today’s kieage economy, it has become one of the
primary legal tools available to promote or defenbusiness However, little information is
available in sufficiently complete form to providetrue picture of litigation. While judicial
cases of all types have stimulated a wide arrageséarch aimed at assessing the empirical
relevance of the complete and incomplete infornmatradels of litigation, IP rights remain
somewhat isolated, so that our knowledge of how #re enforced remains tenuous. Such a
lack of knowledge is however less and less accéptaideed, from a theoretical standpoint,
the costs and uncertainties associated to thengplef a legal conflict could reduce the
incentives to innovate (Aoki and Hu, 1999). Moregvecent studies stress that due to their
lack of financial resources and legal experienoglsbusinesses resent with a greater acuity
the burden of costs associated to judicial dispates are therefore reluctant to use the IP
system (Cohen and alii, 1997).

Our paper attempts to address this gap in thealitex by providing an empirical study of IP
enforcement in French courts during the period 1@99004. The main idea is to examine
what lies behind IP litigation and more specifigaild determine whether the value of legal
protection of IP is more beneficial for some firiean others. Indeed, whereas standard
economic theory tells us that there is a tendemeypfaintiffs to prevail at trial with a
probability of 50% (Klein & Priest, 1984), we recider this result and test whether the
characteristics of the parties have an effect erotitcome and duration of the trial. If it is the
case, this would mean that firms are not equakims of the legal protection of their IP
rights.

Our analysis is directed at a particular type of rights, namely the much neglected
trademark&disputes. Indeed, despite the importance of doased enforcement of IP, little is
known about how trademark owners actually go aleodivrcing their registered trademarks
in the courts. While there is a growing recognititvat companies with a strong brand

% According to trademark laws, the issuance of demaark does no more than confer a trademark rigtitis
presumed valid in that the final responsability alidity or invalidity of the trademark residestlwithe courts.
This residual uncertainty as to the validity angerage of trademarks makes disputes inevitable.

* A trademark is a word, phrase, slogan, symbolesigh which may be used to identify the sourceoafds or
services. It acts like a badge and provides thddnalith the exclusive right to use the mark fog tiolder's
goods and services and prevent other persons ordsges from using the same mark for their own gaotl
services as a means of benefiting from the holdexisting business or goodwill. Trademarks fadiita
innovation of new products and quality improvemaniti are particularly important for firms when eing new
markets.



reputation outperform the market with respect targholder return and risk (Madden, Fehle
& Fournier, 2002), such enforcement has rarely biensubject of empirical studies. By
contrast, there is a burgeoning empirical litemtwoncerning patent litigation and
enforcement (Crampes & Langinier, 2002; Ziedon3)4£ Bessen & Meurer, 2005). This
lack of analysis can be explained by the fact thedemark litigation cannot be empirically
apprehended in the same fashion as patent disgote=ed, trademark data are seldom as
available as their patent counterparts. While s¢yanoxies can be devised from patent data
to assess the value of the patent, trademarks jryide the distinctive sign and the
associated industry classes which are far moreeggtgd than patent technology classes. One
of the originality of our paper is to fill this gaBy reading the judgements and thus obtaining
detailed information about the nature of the casiere the courts, we are able to present a
more complex picture of this litigation than exgfi statistical reports on trademark
enforcement.

Another originality of our paper is that we develmluration model with two incompatible
events (the trademark’s holder wins/looses) asooués rather than one unique event to
analyse the outcome and duration of a trial. Indern purpose is to examine in which
context and/or for what type of firm the legal mation offered by a trademark is the most
valuable one. The idea is to examine the resulheflitigation process to see whether some
characteristics have more or less influence. At sitage, it is worth recalling that usually two
problems emerge from conducting such an analysist, Funivariate analysis usually
encompasses many drawbacks: what happens for ¢esthtwo variables are of opposite
influenc€? Second, such an analysis usually focuses onrdilpility to win but not on the
benefits or costs of the trial which may be différaccording to the characteristics of the
parties. To better address these two problemsrye tevelop a model which deals with the
influence of multi-variables on the probability gains and on the duration of the trial. For
this purpose, we build on the analysis of the reti@ecision to go to trial rather than to settle
the case to infer information on the legal valua défademark measured as the ration between
the gain in case of victory and the opportunitytaafsgoing to trial for a trademark owner.
We then try to detect which variables influenceifpasy or negatively this ratio.

This paper is organized as follows: Part Il preséné dataset and some descriptive statistics.
Part Il also reviews the litigation course in Franindeed, it is important to understand the
specificities of the French litigation system (cargz to common-law jurisdiction) as it may
impact the set up of our model. Part Ill introdutles model. We first detail how to infer
information on the value of the legal protectioonfr the rational decision of a trademark

® Let's say for instance the age of the trademacktha number of trademarks owned by one of theypart



owner to go to trial rather than to settle. Thebaitalities to win or loose after a given delay
that are required to implement this inference pdace are then obtained as the result of a
Bayesian learning process by the judge in chargéhefcase. In part 1V, the estimation
method is presented and the estimation resultdiscessed. We try to determine whether the
outcome and duration of trials are influenced by tharacteristics of the parties involved
and/or the type of litigation at stake. We finadligempt to determine which trademark owners
benefit most from the legal protection. Concludiagarks are given in Part V.

1. METHODOLOGY OF THE STUDY

[1.1. Thedata

In order to test the issues at stake and estathiesipattern of trademark enforcement
actions brought before French courts and theiran& we constructed a dataset comprising
civil trademark enforcement decisions rendered Isnéh courts in relation to registered
trademarks for the period 1999 to 2004. This typ@formation is time-consuming to collect
in a rigorous and reliable way in the absence diiply available databases. Indeed, we had
to read every decision reported in tenales de la Propriété Intellectudlleand in
Lexisnexis€and to record information about those decisions austom-built database. This
explains the limited number of cases analysed im study (203 cases in total but a final
sample of 43 cases due to a restriction to firstamce proceedings). Information on
trademark disputes includes basic information altbetproceedings, including the type of
cases, the people involved (parties, counsel atgeg), the characteristics of the trademark
(IPC classes assignments, date of registration,beuraf trademarks, etc), the case length
(number of days elapsed between the issue dale qdfrbceedings and the last decision date).
These figures are of interest, in part, becausetheunt of time taken to resolve a case is a
proxy for the cost of the proceedings.

While the number and length of cases is of intei@$tolicy-makers, of even more practical
interest is the outcome. The value of a registér@demark to its owner lies in its ability to
stop rivals from using a substantially identicabeceptively similar trademark. To succeed in
an action for trademark infringement, a trademasker must establish that he does have a
registered trademark (and if challenged, that thdetmark registration is valid) and that the
alleged infringer must have engaged in conduct antiog to infringement. For this reason,
we collected data on the outcome of each deciSmriqgome data”) recording the outcome on

® One of the drawback of the cases reported in afdatv reports is that the editors of law repaetect the case
on the grounds of their importance as precedemitser not relevant to our aims.



infringement and validity, unfair competition, ogsition proceedindsand non-opposition
proceedings of each trademark in dispute. Thigndisbn is important as there are several
kinds of trademark disputes here the stakes andssiues of which are different. For each
trademark enforcement decision we have also redpndbere applicable, the grounds on
which a trademark owner failed, such as the namniggément grounds (i.e. the trademark was
not used as a trademark or was not substantiadiptichl or deceptively similar to the
registered mark). Data in terms of awarded damagasber and cost of publication and
ancillary sanctions were also collected. Finalty,complete our dataset, we have extracted
from the Datastream, Hoovers and Kompasktabases data on firms’ characteristics
(nationality, sector, date of creation, number ofptoyees, turnover). While the dataset
explored in this article presents several limitasfoit allows us nevertheless to cast a look at
trademark disputes.

I1.2. Some Descriptive Statistics

Tables 1 and 2 provide some descriptive statisticthe trademark litigation course in
France.

Insert Table 1

As stressed in Table 1, out of a total of 43 cadestrademark’s holder A is only successful
in 44,19% of the cases (thus below the probabdft$0% found by Klein & Priest, 1994).
The average length of the first instance proceedirgj 424.05 days in case of victory for A
and of 374.05 days when A is unsuccessful in pgpvadidity/infringement.

Insert Table 2

Table 2 gives us the average value of the diffevanibles. It allows us to give some insights
on which characteristics presumably make it eamierot for A to win the litigation process.
Interestingly, our descriptive statistics show ttre proportion of trademark’s holder A that
are individuals rather than firms is higher in gubset of cases where A is successful (11%)
compared with the subset of cases where A is uesstid (8%). Accordingly, being an
individual rather than a firm seems to act in favoUA. In the same way, being an individual
rather than a firm seems to act in favour of B. &dmng the nationality of the parties, non

" A registered trademark owner who becomes awasm afpplication for registration of a mark that \i#, as
they perceive it, too close to their own, may omgpregistration of that mark, thus heading off atarly stage a
dispute that might otherwise become a fully-fledgeflingement suit. Such opposition proceedings ame
important means by which trademark owners enfdreg tights.

® There is no doubt that the cases that make thallway to judgement are not a representative sawipéll
trademark disputes.



national and non European trademark’s owners aarlgl more often encountered in the
subset of cases where A is unsuccessful. Thistret@sses the existence of a possible
national bias. The cases where A has won are easeie the trademark(s) at stake are the
oldest in average. However, cases where A lostherge where the trademark covers many
classes. Finally, it turns out that the less faabie configuration for the trademark’s holder is
when both the turnover of A and B are large. In $hene ways, cases where A looses are
those where A has a larger size (as measured bwithber of employees) than B.

As previously underlined, one of the main drawbaekk such an univariate analysis is that
it disregards the joint effects of variables. Olngly, before inferring any conclusive remarks,
it is necessary to get more robust statisticalltesnd therefore to develop an econometric
test. To do so, we need to model the duration acome of the litigation process. But first,

it is important to understand the specificitiestioé litigation course in France which may
impact the set up of our model.

11.3. Thelitigation course

It is perhaps commonplace to suggest that civgdiion in France is very different from
litigation in common-law jurisdictior’s For example, to commence proceedifigshe
plaintiff must serve summons on the opposing péttg defendant). The plaintiff has to
register the summons before the Court office. Tlhens have to be initiated within a short
time (6 months) and should seem to be serious.p@higes then exchange pleadings (there is
no limitation in the number of written pleadingschanged) and exhibits (including expert
reports) under the control of a judge in chargeade management. An oral hearing takes
place before the court issues its decision. Howat/ehould be noted that the oral advocacy
part of proceedings carries far less weight thacoimmon-law jurisdictions and the matter is
decided principally on the basis of the exchange{syritten submissions prior to the trial.
Compared say to the USA, there are no juries at B@arings. The judge managing the case
controls the instruction of the procedure but theetable is rather flexible. The pleadings are
systematic. For all comparative intents and purpos®ss-examination of witnesses does not
exist either. The time taken for a matter to comgial, i.e. with effect from the service of the
writ or claim form, often depends on the geographliacation within France (it is observable
that the delays in many matters are often longesthe southern part of the country).
However, it would not be unusual in most of Frafarea period of between 16 and 22 months

® Cf. Figure 1 for a summary.
9 The imitated firm proceed to a full trial. We dotrexamine out of court agreements.



to elapse between the service of the writ and tilaé d@t First Instance. Finally, large scale
punitive damages are never awarded, and what is,rlass-actions do not exist.

In infringement cased the first instance judgment usually decides dhby validity and the
infringement issues. Infringement can be provenaby means. The search and seizure
(“saisie-contrefagah) is the usual preliminary of nearly all infringemt cases in France and
an efficient measure to prove infringement. A skeasod seizure may be performed upon
authorization of the Presiding judge of the localrt, obtainedex parte With this Court
order, the bailiff can enter into the premises oy @erson which detains evidence of the
infringement and, to perform the authorized ingions, he can be accompanied by any
person(s) skilled in the art chosen by the patentee

The appeal suspends the enforcement of the fissanige judgment except for provisional
measures and unless otherwise decided. It consistdull re-hearing of the case as to the
facts and the points of law. There is a possibditypringing additional exhibits. The Court of
Appeal decidesle novo The Paris Court of appeal also rules on a vescifip type of
litigation: appeals brought against decisions e&f director of the French Industrial Property
Institute (INPI). The appeal before the SupremerC{our de Cassatidi) consists in a
review of the judgement of the Court of Appeal alimited to the points of law only.

Insert Figure 1

[Il. THE MODEL

[11.1. Inferring information from the decision togototrial

Following a well known strand of literature, we @& that the decision to go to trial
rather than to settle is the outcome of a ratitramle-off made by the plaintiff A between the
associated expected gains and losses. More preaigelassume that the current situation, or
status quosituation, corresponds to a duopoly since theetratk of the plaintiff A is
counterfeited by the defendaBt. If A wins the trial, his benefit compared to gtatus quo
situation amounts to the sum of two terms. Thet fiesm is the discounted sum of the

n legal terms, counterfeit trademark goods afaneé in TRIPs as having two key features : theigfer uses
an identical mark to the registered trade mark thedinfringer uses the mark in relation to the sayjoeds as
those for which the trademark is registered. To avirinfringement suit, a trademark owner must stimxe is a
likelihood of mistake, confusion, or consumer ddimepby the defendant’s use of the similar marke Tasic
guestions in a trademark infringement action tentutn largely on issues of facts. The key factres whether
the marks are confusingly similar, and whether they used on the same or “related” goods. Thisudtes
goods or services into which the trademark holdau'siness is reasonably likely to expand.



difference between monopoly and duopoly profit fofsom the end of the trial onwards. If
the current date is the date of end of the trmas term is given by

r
1+r

B = iﬂm —Tlb
0 (1+1)'

(1)

or (7 -7m)

where n,, and s, respectively denote the monopoly and duopoly priddws. r is the
interest rat¥. The second term is associated with the reimbuesewf the discounted sum of
the same difference between monopoly and duopalfitpiflows from the datél where B
started to counterfeitA’s trademark to the date where the trial endsslgiven by the
following damage expression:

T+1
_ 1 -1
D - t—i—T ™ ﬂ? or BA ( +;2
= (1) r
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If the trademark’s holder A decides to go to trial's objective is to maximise his expected
gain with respect to an initial investmepy that influences the duration and outcome of the
trial due for instance to the more or less gooditegpon of the attorney he chooses. To keep
things simple, we assume that this investment ig mturred at the beginning of the trial.
The objective ofA may then be described by the following maximisapoogram

Max] 3 Pra(l a | B)M -
IA =0 (1+r)

| A (3

where 0 denotes the coefficient g, in (2). 7 stands for the date at which the lawsuit is
resolved in favour ofA. The probability thatA wins at dater is denoted bypri(| A, 1s) and

is influenced not only by the investment made byA but also by the investment made
by the defendanB .

If the verdict goes against the defendant, the obst trial for B compared to the
status quds the sum of two terms. The first term is asdedavith the reimbursement of the
difference between monopoly and duopoly profit #ote the plaintiff. This term is given by
the damage expression (2). The second term isiatstaevith the loss of the duopoly profit
flow from the end of the trial onwards comparedh®estatus quoThis second term reads as

12 Note that we assume thd’s trademark will not be counterfeited again. Adiyiantroducing the possibility
of new counterfeits as the outcome of an exogenamugom Poisson process would just result in areass of
the relevant discount factor.
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The objective of the defendant B is to minimisedxpected total cost of the trial with respect
to his own investment|; that influences the duration and outcome of thal.tThe
corresponding minimisation programme is

Min{ > Pra(l ar 16) BA5+”Dr/£1+r) ~le (5)

IB |7=0 (1+r)
The solutionsf ,(15) and (I 4) to (3) and (5) define the reaction functions chemsing
the strategic choice of investment amounts. uét and |§ be the associated Nash
equilibrium. The plaintiff A prefers to go to tri#l his objective function in (3) evaluated at
I» and |5 exceeds his expected gag), from settlement. Rearranging this condition, we
obtain thatA goes to trial if

BA(1+6) > ];

* * *‘ (6)
Satla i PI’TA[|A1|B)

=0 (1+1)

The left hand side of (6) may be thought of asralex of return from trial if the verdict goes
in favour of the plaintiff. Indeed it yields theti@abetween the gross gain from the trialAf
wins and the cost of the trial which is given by teum of the direct cost, and the
opportunity cost that amounts to the expected ggirfrom settlement. The right hand side of
(6) yields the multiplicative coefficient for theahsition from the gain ifA wins (the
numerator in the left hand side) to the expectdd gdatever the outcome of the trial. As
already outlined by Choi (1998) for instance, sanfermation is revealed by the condition
(6). Indeed, whereas we are generally not ablétaim data on the elements of the left hand
side of (6), we are able to estimate the elemehthe right hand side from data on the
duration and outcome of trials. Assuming en antedistribution function for the left hand
side, we can derive thex postdistribution from an estimate of the right handesiThis is
illustrated by Figure 2 where the grey area distisiges the part of thex antedistribution
function that is no more relevant according to ¢vo (6). Moreover, if the right hand side
is estimated as both a function of the charactesisif the plaintiff and defendant and the
characteristics of the case and/or of the traderatdtake, then we are able to determine for
which trademark owners the value of the legal mtade is the highest compared with its
cost. Assume for instance that one of the charatitey positively influence the value of the



threshold. Then the grey area in Figure 2 expamdset right so that the expected value of the
left hand side (6) increases. This means that fffginvith a high value of this characteristic
have a higher rate of return from legal suits.

Insert Figure 2

[1.2. Trial asa duration modé

In order to infer information from the decision ¢o to trial as described above, an
estimate of the probability that the lawsuit isolged in favour of the plaintiff at each given
dater is required. For this purpose, we analyse thetkenfa trial as a duration model, the
main feature of which is that the end of the preagspends on the realisation of one of two
events rather than a sole event. Our point of depafor this duration model is a complete
information framework. In such a context, the judyeharge of the case immediately knows
whether the plaintiffA is in his right or, conversely, if the defenddtis in his right so that
the duration of the trial is infinitely close torpe Let \W, denotes the scenario where the
verdict goes in favour oA and\Wg denotes the scenario where the verdict goes dgains
and thus in favour oB . To deal with a more realistic approach wherettiad lasts for a non
infinitesimal period, we turn to an incomplete infation framework. More precisely, we
consider a discrete time framework and assumebiitateen two consecutive dates the judge
receives one information. Information consists omessage which may be of two types. It
may be either a message of type, in favour of A or a message of typ®| g in favour of
B. Moreover, both types of messages are noisy. iff@ans that between two consecutive
dates a messagd , is received with probabilityp, >1/2 if the scenarioy, is the correct
one in the complete information framework and vyitbbability 1- p, <1/2 otherwise and,
conversely, a messagd ; is received with probabilityp, >1/2 if the scenarioy; is the
correct one in the complete information framewornkd awith probability 1- p, <1/2
otherwise. The conditional probabilities of the ttypes of messages are then as follows

S | S P o

We are not interested as such in the probabildfethe two types of messages but rather in
the probabilities of the two scenarios. With this an view, we denote byx, the subjective
probability associated with scenakg, for the judge at time. This probability describes the
beliefs of the judge on the true scenario. The guglgts an end to the suit as soorxastakes

a value outside the interv@— X, )7[ where X is an exogenously given threshold. The judge

10



gives a verdict in favour of the plaintifh if X, exceeds the threshold and, conversely,
gives a verdict againsA if X, is lower thanl- X . The threshold value is exogenously
determined and measures the degree of certaintyreeqto end a trial. The highex , the
higher the degree of certainty required. When is trial, the judge has raopriori on the
true scenario so thak,=1/2. The belief of the judge, and thus the value)af, changes
from date to date due to the arrival of new noissssages of typ@j, or Mg. In order to
obtain the new probabilityx,,, given X, we use Bayes’ rule to compute the probabilities of
the two scenarios conditionally on the type of ragssreceived betweenandt +1 and the

value of X, :
amd o) | B SR
Priw /M Priwa/ Mg _ Pt rtB
(Pl{WB/M A Plwe/m B]J (-pe)A-X) P g- X) (82)
Pra Prs
with
Pl = pa X+ (L- pg) - X.) (8.b)
Prs = (1- pg) X + P (- X.) (8.c)

as the unconditional probabilities of receivingpedively a message of typg » or Mg -
The first line in (8.a) yields the new subjectivelpability X ., associated with scenangy ,

if a messageM , is received betweem and t + 1 (first column) or if a messag®lg is
received betweent and t+ 1 (second column). The second line in (8.a) yields t
corresponding values fdr— X .;.

From a computational point of view, it is more cenient to use the process
defined by

ztzln(—x‘ j - X . _exdz) ©9)

1- Xt t _l+eXF(Zt)

Indeed, the stochastic procegs corresponding to the natural logarithm of the lllkeod
ratio of the two scenarios evolves according toréhatively simple following rule:

(10.a)

S = A*Z with probabiliy  pr.(z¢)
Y"14=z with probabiliy prs(z¢)

with
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A*Z =In(p,/1- p,)>0 (10.b)
A™Z= —|n(pB/1— pA) <0 (10.c)

and where the probabilitiesr,(z,) and pri(z,) are obtained by substituting the expression
of X, as a function ofz, given in (9) in (8.b) and (8.c). The magnitudeshs positive and
negative shocks differ from each other and onlyedelpon the two probabilitiep, and p; .
The probabilities of these shocks correspond toutimnditional probabilities of the receipt
of a messagav , and a messag® and depend orp, and p, but also on the current
value of z,. The processz, starts at the initial valug,= @nd increases withx, for
xtD[O, 1]. Therefore, the law suit ends in favour of theirglf A as soon ay, exceeds

Z =In(X/1- X)>0 or in favour of the defendar® as soon ag, lies behind-Z <0. The
main interest of the process is that it may be illustrated by the tree fornfigure 3 where
the horizontal axis is associated with time whiie vertical axis is associated with the value
of the process.

Insert Figure 3

Accordingly, the procesy; hast+ 1possible values at timé which are referred to as
zi=ipnZ+({t-i)a"z with i0{0---,t}. Thus Zz exceeds Z if and only if
i>(Z-taz)/(A*'Z-A"Z). Conversely, 7\ lies behind -Z if and only if
i< (—Z—tA‘Z)/(NZ —A‘Z). Let ©(Z) be the dummy variable defined by

(1 if znl-Z Z]
G(Z)_{o it z0o|-Z, Z] )

The probabilityﬁrrlzi,] that the procesg, takes the valugzl at timer knowing that it has
never taken values outside the rafg&, Z| beforer is given by

Pz +aZ] i i=7
pr.lzl|=1p [z +ar ]+ Pz +a 2] i iOfLr-1) (12.a)
[zt +a 2] if i=0
with
P'lzi+a zZ|= Oz, +a"Z)Pr,.|Z: + AT Z|Pi Yz, + A7 Z] (12.b)
Pplzi+a*Z]= Oz, +a Z)pr.|Z. +a zZ|PeZzh + A Z) (12.c)

12



Indeed, ifi D{l---,r—]} the procesy, may reach the valug. at timer following either a
negative shock from the valug, + A*Z (with probability p* [z‘r +A Z]) attimer - lor a
positive shock from the valug,+A~Z (with probability p‘[zL+A+Z]) at timer—- 1 If

i =0, the procesy, may only reach the valug!. attimer following a negative shock from
the valuez! + A*Z (with probability p*[z;+A‘Z]) at time r — 1 Conversely, ifi =7 the
processz, may only reach the valug! at timer following a positive shock from the value
Z+ A Z (with probability p [zir +A" Z]) at time 7 - 1 Accordingly, the probability
pr;(| N |§) used in condition (6) for the plaintiff to prefr go to trial rather than to settle is
computed as

0 if 1<Z/\'Z

Pt’l\(IA,IB)= Sorlz1] i r27Z/\'Z
i=I

(13.a)

with | the lower integer value abO\,(ef—rA‘Z)/(NZ —A‘Z). Similarly, the probability
prg(| f\ |§) that the defendant wins the trial at timas computed as

0 if r<-Z/\Z

Prg(lA’lB): il_Dr,[Zir] it 12Z/\'Z

(13.b)

with J the higher integer value behin(l—f— TA_Z)/(A+Z —A‘Z). These two last
expressions serve as a basis for the estimatitdreafuration model.

|V.ESTIMATION METHOD AND RESULTS

[V.1. Estimation method

Prior to describing the estimation method, noté ¢hkey feature of the procegs is
that it only depends on two parameters, namglyand p, . However, it is assumed that the
plaintiff and the defendant may at least partlyuehce the duration and outcome of the trial
and, thus, the probabilitiepr;(f,:, |§) and prg(ﬁ\, |§) In order to take into account this
assumption, we thus have to assume that the twanmedersp, and p, are themselves
influenced by|’,§ and | 5. This means that each protagonist is able to mak®&sages in his
favour less noisy and messages in favour of thergthotagonist more noisy. Finally, since
we do not directly observe the investments madehbytwo protagonists, we suppose that
they are functions on the one hand of both obsenratacteristics of the plaintiff and
defendant and characteristics of the case andédrademark at stakes and, on the other hand,
of some unobserved factors intrinsic to each césee p, and p, are probabilities, we use

13



a logistic functional form to make sure that thaket values inside the ranb@; 1]. Hence, for
each case0{1,---,N} we have

K K

pa = €X kZlak vkt &J / 1+ex kZlak vkt £n) (14.a)
K K

= exp(kzzlﬁk Vi + fn)/l+ exp(kglﬂk Vi + fnj (14.b)

where vt (k D{L---, K}) are variables measuring one of tdecharacteristics of protagonists
or of the caseg, and S, (k D{L---, K}) are real parameters to be estimated gn@nd &

are i.i.d random terms capturing the influence mdhserved factors. For estimation purposes,
expression (14.a) and (14.b) are rearranged as

'n(Pl/l‘ Pl) = éak Vit &n (15.a)
n n K
In(pB/l— pB):kZ::lﬂk wté, (15.b)

Equations (15.a) and (15.b) may be estimated byaadard least square or maximum
likelihood method. A crucial step prior to this iegtion is to obtain values fop), and pg
and thus for the dependant variables. For thisgaepnote that the likelihood of the outcome
and duration of casm is

=1 (Pfl\(p’,l. o) *pra (5. |0’é)1_W9*YP (16)

where w, is a dummy variable taking value 1 if the verdgtn favour of A and value O if

B wins the trial whiley] is a dummy variable taking value 1 is the triafi®at dater and
value 0 otherwise. The two values used fdf and pg in (15.a) and (15.b) are those that
maximise the likelihood (16). Since we do not haae analytical expression of the
probabilities Pr&(pA, pB) and Prg(pA, pB), this maximisation is based on numerical
methods. More precisely, the probabilitiezﬂ(pA, pB) and Prg(pA, pB) have first been
computed for each eleme|{1pA, pB} of a grid a values generated fgr, and p, taking
values from 05 td with a step equal t®05 . We then used théstinterpolationinstruction
on Mathematica® 5to obtain Pr;(pA, pB) and Pr’B(pA, pB) as functions ofp, and p;.
Note that in order to make these two expressiolasively smooth functions ofp, and p,

we have assumed that the basic time period sepgratio dates in the duration model was
one month but we have divided this period on aydadlsis so that 30 messages of type

or Mg are received on each time period. Figure 4 displ#ye resulting graphic of
Pr;(pA, pB) as a function ofp, and p, for 7 = 4 months.

14



Insert Figure 4

[V.2. Estimation results

The estimation method described above has beeneingpited to the dataset
introduced in part Il. The values gf, and p; that maximise the likelihood of the outcome
and duration of each case in the database areteepan Figure 5. The mean @}, amounts
to 0.648919 and its standard deviation is equalto 1600&8le the corresponding values
for py are respectively0. 752394and 0. 0896362 Thus, the trials considered on our
database are generally characterised by messatgsur of the plaintiff that are noisier than
those in favour of the defendant. Although FigurexBibits a slightly upward linear relation
betweenp), and p; their correlation coefficient only amounts 0489.

Insert Figure 5

The estimation results for equations (15.a) andb(l&re reported in Table 3. A first striking
result is thatp, is better explained by observed variables thgn This means that the
strategic investments made by the two protagomesirdaended to affect (increase fér and
reduce forB) the noise on messages in favour of the defenddmer than to affect the noise
on messages in favour of the plaintiff. Indeed, adtrhalf of the variance of the dependent
variable in equation (15.b) is explained by the slaghereas this part is slightly inferior to
one third for equation (15.a). This results alsesstes the role of unobserved intrinsic
characteristics of the cases to determine the wvaflup,. Another striking result is that the
variables that significantly affect the value pf differ from those that significantly affect the
value of p,. Indeed, p, is significantly and negatively affected by thetfthat the case is a
case of counterfeit, of opposition proceedingsfonan opposition proceedings rather than a
case of unfair competitidh Accordingly messages in favour of the defendaetless noisy
for the first three types of cases compared with st type.p, is also significantly and
negatively affected by the fact that the defendBnis an individual rather than a firm. By
contrast, the only two variables that have a siganft and positive impact op, are the age
of the trademark at stake and the number of tradesr@avned by the plaintiff. The higher
these two variables, the less noisy are the messagévour of the plaintiff. Otherwise
stated, it seems that itégteris paribuseasier for a trademark owner to present his argtsne
to the judge if his trademark is an old one anldeifpossesses a large trademark portfolio. In
this sense, we are able to conclude that the leglale of a trademark for a plaintiff is

13 The sum of the corresponding dummy variables doegield 1 because a same case may be coded ath 1
several of the dummies (for instance for unfair petition and counterfeit)
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strengthened by the importance of its trademarkfg@ar (number of trademarks and age of
the trademark at stake). This conclusion is cordatrhy Table 4 which displays the elasticity
or quasi elasticity of the threshold on the righttt side of (6) with respect to the variables
with an significant impact on the quality of messsiy Note that in Table 3 the coefficient of
the dummy variable taking value 1 if the defendardn individual and O otherwise is high
but not significantly different from zero so thatet quasi elasticity ofp, and the quasi
elasticity of the threshold with respect to thatiatale in Table 4 are artificially high. An
increase by one percent of the age of the trademediges a rise 00.012 %of the threshold

in the right hand of conditions (6). Similarly, amcrease of one percent of the number of
trademarks in the portfolio of the plaintiff resuiin an increase b¥.072 %f the critical
threshold. The age and wide of the trademark paottbus implies an increase of the rate of
return expected from going to trial for an infringademark owner.

Insert Table 3

Insert Table 4

V. CONCLUDING REMARKS

It is now well known for firms that along with inkectual property reward comes IP
risk. Indeed, if IP are an opportunity for firmskoost their bottom lines, they also constitute
an exposure for firms that may face an IP litigatsuit and have to pay high damage awards
or worst may have their IP rights be declared ilavarhis explains, in part, why many SMEs
are willing to subscribe an insurance against thssto infringement of their IP rights This
also explain why both the European Commission ardthbr States have recently introduced
measures intended to improve and step up the fghinst counterfeiting but have also
strengthen the means of enforcing IPRs rifhtdowever, our paper suggests that the judicial
system may not be so neutral as supposed. Indeetfary to standard theory, we show that
in France the outcome and duration of the litigatjmrocess may be influenced by the
characteristics of the parties. We also show thatdevise of a trademark portfolio strategy

strengthens the legal value of each peculiar trademindeed, the return on the legal

14 A quasi elasticity measures the variation of tireshold (in percent) that resuttsteris paribugrom setting a
dummy variable al rather thanO.

15 Cf. the study for the European Commission (JanuargR@atent litigation insurance : the possible insge
schemes against patent litigation risks.

16 Cf. Directive 2004/48/EC of the European Parliamernt aithe Council of 29 April 2004 on the enforcernen
of intellectual property rights.
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protection as defined by the ratio between the gasase of trial victory and the opportunity
cost of the trial increases with the importancehaf trademark portfolio. In other words, if
firms want to avoid the expense, inconvenience amdusion that occur from the fact that a
trademark right is only “presumed” to be valid, ttehould recognize that a comprehensive,
well-crafted and cost-effective trademark portfaten be of substantial value and is likely to

reward them with positive returns for years to come
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Figure 1

The first instance proceedings
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Figure 2
Inferring information from the decision to go taelr
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Figure 3

The tree form evolution of the process
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Figure 4
pﬁ\(pA, pB) as a function ofp, and p, for 7 =4 months
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Figure 5
Values ofp}, and p; that maximise the likelihood of the outcome and
duration of each case
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Table 1 basic statistics

Cases in which Cases in which
the trademark’s  the trademark’s

holder A wins the  holder A looses Total
trial the trial
Number of cases 19 24 43
% of cases 44.19% 55.81% 100.00%
Average length (in days) 424,05 374,50 396.40
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Table 2 average value (or % of occurrence) of variables

Cases in which the Cases in which the

trademark’s holder trademark’s holder Total
A wins the trial A looses the trial

Duration (in days) 424.05 374.50 396.40
Dummy variable equal to 1 if A is
an individual, O otherwise 11% 8% 9%
Dummy variable equal to 1 if B is
an individual, 0 otherwise 11% 38% 26%
Dummy variable equal to 1 if Ais a
non national but European firm, 0 16% 13% 14%
otherwise
Dummy variable equal to 1 if Ais a
non national and non European 16% 33% 26%
firm, O otherwise
Dummy variable equal to 1 if B is a
non national but European firm, 0 11% 8% 9%
otherwise
Age of A (in years) 51.00 55.33 53.42
Age of the trademark at stake (in
days) 4633.11 3810,08 4173.74
Number of trademarks owned by A 1.00 2.00 1.67
Number of IPC classes of the
trademark at stake 131 4.00 2.83
Turnover of A (in €) 2310052393 5428370623 4069103702
Turnover of B (in €) 145590551 2519911557 1258553523
E:éioB between the turnovers of A 140.33 844.26 533.22
Number of employees of A 19691 43468 31989
Number of employees of B 22910 8967 16374
Ratio between the number of 1047.29 2137.65 1655.86

employees of A and B
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Table 3: Estimation results

Dependant variableln (pi/l - p',l)

Dependant variablen ( pg/l - pg)

Estimated  Standard t-stats Estimated Standard t-stats
coefficient  deviation coefficient  deviation
Intercept -36.1575 27.5855 -1.31074 66.5889 22.395 2.97339
Dummy variable equal to 1 in the )
case of counterfeit, 0 otherwise -10.6763 25.541 -0.418007 -43.0756 20.7352 29774
Dummy variable equal to 1 in the
case of unfair competition, 0 6.7673 28.0539 0.241225 -6.56399 22.7753 -0.288207
otherwise
Dummy variable equal to 1 in the
case of opposition proceedings, 0 -5.95635 32.5679 -0.18289 -49.6389 26.4399 -1.8774
otherwise
Dummy variable equal to 1 in the
case of non opposition -1.58415 24.8928 -0.063639 -47.7328 20.2089 -B361
proceedings, O otherwise
Ratio between the tumovers of A 90013032 0.0128355  -0.101531 0.0132844  0.0104203.27485
Ratio between the number of - -
employees of A and B 0.000227936 0.00485648 0.0469344 -0.00663962  0.00394268 -1.68404
Turnover of A (in €) 1.6865*10° 2.32818*10F°  0.724385 2.26371*1Y 1.8901*10°  1.19766
Number of employees of A 0.00003499 0.000342695 0.102102 -0.00002921 OMEXB -0.104994
Dummy variable equal to 1 if A is )
an individual, 0 otherwise 10.9448 30.8625 0.35463 -18.7929 25.0554 0.750054
Dummy variable equal to 1 if B is _ )
an individual, 0 otherwise 8.42416 23.4283 0.359572 39.5362 19.02 2.07866
Age of A (in years) -0.140833 0.203044 -0.693609 -0.185831 0.164839 .127B5
Age of the ”3‘;32;”" atstake (N o 00248784  0.00131809  1.88745  0.000146656.00107008  0.137051
Number of trademarks owned by A 30.0152 16.4751 1.82186 -5.30417 13.3751 -0.39657
Number of IPC classes of the
trademark at stake -0.63943 0.871365 -0.733825 -0.0754425 0.707408 .106B46
Dummy variable equal to 1 if Ais
a non national but European firm, 0 -19.1528 29.011 -0.660192 33.3268 23.5522 1.41502
otherwise
Dummy variable equal to 1 if Ais
a non national and non European -13.7042 25.6147 -0.535012 11.7349 20.795 0.564312
firm, O otherwise
Dummy variable equal to 1 if B is
a non national but European firm, 0 26.5993 35.0667 0.758535 -50.3951 28.4685 -1.77021
otherwise
R2 0.290461 0.454189
Log likelihood -216.039 -207.075
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Table 4: Elasticities and quasi elasticities

of the critical threshold

* *
Of p, Of Py iPr&IA.IB
=0 (1 +r ) !
Dummy variable equal to 1 in the
case of counterfeit, O otherwise -0.587404 -0.618774 -0.629246
Dummy variable equal to 1 in the
case of opposition proceedings, 0 -0.62342 -0.860628 -0.817829
otherwise
Dummy variable equal to 1 in the
case of non opposition -0.405411 -0.780515 -0.171266
proceedings, 0 otherwise
Dummy variable equal to 1 if B is
an individual, 0 otherwise 936.403 -0.787143 146.52
Age of the t’ﬁde"‘;ark at stake (in 0.0278914 0.00173392 0.012258
ays . . .
Number of trademarks owned by 0.153176 -0.0233048 0.0724923

A
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